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name of the wife cannot be subjected, as no such issue is presented by the plead- 
ings. The bill in such case should show in what the fraud consisted. 

4. Chancery Pleading — Amendments — Discretion of trial court — After discov- 
ered facts. Whether the amendment of a bill in chancery shall be allowed or not 
lies largely in the discretion of the trial court. If a complainant has knowledge 
of after discovered matters before his case is heard, and delays offering an amended 
bill setting up such matters until after his case has been heard and decided on its 
merits, it is not error to refuse to- permit him to amend his bill for the purpose of 
setting up such matters. 

Beale & Co. v. Hall, Keceiver, &c. — Decided at Staunton, Sep- 
tember 14, 1899. Harrison, J: 

1. Changes y Pleading and Practice— Responsive answer — Order of refer- 
ence. If an answer in chancery denies all the material allegations of the bill, and 
the cause is heard on the bill, answer and replication only, without proof, the bill 
should be dismissed. It is error to enter an order of reference. Courts of equity 
will not order a reference merely to enable a complainant to furnish evidence in 
support of the allegations of his bill. 

2. Personal Services — Parent and child — Presumption — Case in judgment — 
Set-offs. The law does not imply a promise to pay for services rendered to one 
who stands in loco parentis, as pecuniary compensation is not presumed to have 
been in the contemplation of either party. In the case in judgment the evidence 
does not establish any liability on the appellants for services of their nephew, and 
if it did, they held his bonds for a larger amount, which is a valid set-off against 
any claim for such services, whether asserted by the nephew or his creditors. 



Mineral Development Company v. James. — Decided at Staunton, 
September 14, 1899. Biely, 3: 
1. Construction of Written Instruments — Deeds — Contracts. Whether an 
instrument is a deed or merely a contract for a conveyance is a question of inten- 
tion to be determined from the instrument itself. Words of present grant and as- 
surance create a presumption that an executed conveyance was intended, but this 
presumption may be overcome by other words in the instrument showing that a 
future conveyance is contemplated. If, taken as a whole, it appears that a mere 
agreement for a conveyance was' all that was intended, the intent shall prevail, 
for the intent, and not the words, is the essence of every agreement. 



Crockett and Others v. Woods and Others. — Decided at Staun- 
ton, September 14, 1899. Biely, 3: 
1. Chancery Pleading — Crossbill — Its purpose — New matter — New parties. A 
cross-bill is intended to be in aid of the defence to the original suit, and may be 
filed either to obtain a discovery in aid of such defence, or relief for all parties 
touching the matter of that bill. It may be filed against the complainant, or one 
or more co-defendants, or both, in the original suit. It cannot introduce new and 
independent matter not set up as a defence in the original suit, unless it be matter 
which has arisen 6ince its institution ; nor can it add new parties, except perhaps 
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where it appears from the pleadings and proof in the original suit that the pre^s- 
ence of another party is necessary in order that the defence to the complainant's 
demand may be complete, or a controversy between the defendants may be prop- 
erly adjudicated. In the case in judgment, the cross-bill did not controvert com- 
plainant's debt. It introduced new and independent matter, existing when the 
original bill was filed, and added a new party who was a stranger to the objects of 
the original suit. 

2. Trusts and Trustees — Offering land as a whole and in parcels — Apportion- 
ment of proceeds — Rights of creditors. However equally lands may be divided amongst 
coparceners in the first instance, in a few years they frequently become very un- 
equal in value, and if one of the coparceners becomes the owner of two shares, 
and conveys them to a trustee to secure debts, and the two shares are offered for 
sale first separately and then as a whole, and the price obtained when sold as a 
whole is accepted, if it becomes necessary thereafter to sever the values of the two 
shares, it should be done in the same proportion that the prices of the shares bore 
to each other when sold separately. It is error to divide the proceeds of the sale 
equally merely because the shares were supposed to be equal in the first instance. 

3. Appeal and Error — Amount in controversy. If an assignment of error af- 
fects one person only whose debt is less than $500, the appeal will be dismissed as 
to him as imp.-ovidently awarded. 



Perkins for, &c, v. Seigfried's Adm'r. — Decided at Staunton, 
September 21, 1899. — Harrison, J. Keith, P., dissenting: 
1. Wills — Acknowledgement of debt — Churches — Legacy — Statute of limitations — 
Unincorporated associations — Chancery jurisdiction. A testator by a codicil to his 
will declares, " I herein mention a debt of $600 I owe the Presbyterian church of 
Charlottesville, Va., and I wish it duly paid, without interest, out of my estate, 
to that church after my sister's death." The codicil is dated November 7, 1884. 
The sister died in 1896, and a suit was brought by one member of the church, 
suing on behalf of himself and four hundred other members, in 1898. There was 
no proof of the existence of such a debt except the statement of the codicil, and 
no evidence was offered against it. 

Held: 

1. Though a church cannot take as legatee under a will, this is not a legacy 
but a debt, and the codicil alone is sufficient proof of its existence. 

2. The right of action did not accrue till the death of the sister, and hence is 
not barred by the statute of limitations. 

3. Though churches have no corporate existence in this State, they are recog- 
nized as legal organizations capable of holding property, and may sue to recover 
what they may lawfully hold. 

4. The suit was properly brought in equity by one member of the congregation 
suing on behalf of himself and the other members. 



Cheatham's Adm'r and Another v. Aistrop's Adm'r and Oth- 
ers. Decided at Staunton, September 21, 1899. — Cardwell, J: 
1. Appeal and Error- — Amount in controversy — Joint interest in a judgment. 
Where a judgment for $500 or more is assigned to two parties, to be divided be- 



